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Art: Article
C.fr.propr intell : Code Francais de propriété intellectuelle.
N : numéro
OMPI : Organisation Mondiale de la Propriété Intellectuelle.
p: page
pp: de la page a la page.
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OECD: Organisation for Economic Co-operation and Development.
TRIPS: Agreement on Trade-Related Aspects of Intellectual Property Rights .
WIPQO: World Intellectual Property Organization.

WTO: World Trade Organization.
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' _Gerd Kunze, Introduction au droit et a la pratique en matiere de marques «Notions

Fondamentales-Manuel de Formation de L'ompi », publication OMPI n°653 F, Geneve,1994,
p 10, disponible sur le site web : ;https: // www.wipo.int /edocs /pubdocs /fr / wipo_pub_653.
La date de visite: 18/04/2019 .
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' _Mohammad Amin Naser, op.cit, Reexamining the functions of trademark law, Chicago-
Kent journal of intellectual property, Chicago-Kent college of law, volume 8, issuel, 2008
pp 100, 101.
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' _Jérome Passa, op.cit, pp 51, 52.
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—-Aimilios -Artemios Stragalinos, Le cadre juridique actuel des marques non-traditionnelles en

Australie, Revue Francophone de la Propriété Intellectuelle, Strasbourg- France, n°4, Juillet
2017, p 73. Et voir aussi Naim Sabik, Le role de la propriété industrielle dans la protection du
consommateur, These de doctorat en droit prive, école doctorale : droit, université Jean

Moulin Lyon 3, 2010, p 38.
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-The International Bureau of the World Intellectual Property Organisation (WIPO), The

protection of industrial property rights, wipo national seminar on intellectual property, op.cit,
p 10.

L. « Frank 1. Schechter is an American famous academic, he was the first to consider the
quality function of trademarks as the only rational basis for trademark protection. Schechter's
article was first published in 1927, it was cited as: Frank I. Schechter, The Rational Basis of
Trademark Protection, 40HARv. L. REV. 813-833 (1926-1927) ». Mohammad Amin Naser,
op.cit, p 103.

2 _« The Supreme Court argued that "[t]he primary and proper function of a trademark is to
identify the origin or ownership of the article to which it is affixed[, and w]here a party has
been in the habit of labelling his goods with a distinctive mark, so that purchasers recognize
goods thus marked as being of his production, others are debarred from applying the same
mark to goods of the same description, because to do so ... may induce purchasers to believe
that the goods which he is selling are the manufacture of another person.”; see Hanover Star
Milling v. Metcalf 240 U.S. 403, 412-413 (1916) ». Referred to in Mohammad Amin Naser,
op.cit, p 104.

’ _ Mohammad Amin Naser, op.cit, p 104.

4 _Jérome Passa, op.cit, pp 53-54.
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’ _P.MATHELY, Le Droit Francais des signes distinctifs, préc., P.14.v. également, du méme

auteur, rapport de synthése, préc, spéc. P.161.F-K. BEIER, la territorialité du droit des
marques et les échanges internationaux ». JDI 1971. P.5 SPéC. P.22. Indiqué dans Jérome
Passa, op.cit, p 54.

* _Jérome Passa, op.cit, p 54.
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The International Bureau of the World Intellectual Property Organisation (WIPO), The

protection of industrial property rights, wipo national seminar on intellectual property, op.cit,

pp 10, 11.
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1- Mohammad Amin Naser, op.cit, pp 107, 108.
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— Ibid, pp 107, 108.
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—-Edward S Rogers, Goodwill, Trademarks and Unfair Trading, Mentioned at: John Thomas
McCarthy, on Trademarks and Unfair Competition, Thomson/West Publication, Chapter 5,
2005. 66 o pm M i ) e
AL o il o (Wssg Ly dlond) LS () g S =
67



laa &y yaag :\.\Jl.;m At :\:\A\.A :éAM\ Jadl)

OF 058 Lrlanelysd (S Alad)) 2l Jad 3] Goedl sLiaB) (3 pgr dor 93 2lnl Dl
Szl o LV L el 75 Sy il slias oo Lodieg Budline Olontie %5
Mpian oo ol S liadl s e Y 31p81 3 330

oLty 59 ysdaiy o DLl (3 b AUl aon iy 5 dg o) Al a0
o il K8 el ol mg oty dpdd sl Lelas Gy b e Mgl
Ot 8353 3 Sa ) e enges pslan Jlal aeeld by Grendldll Gl al Gy o)
sk nislly ) oy 1 cllgnd) oy (5 1) BLo] gl f Gl 2l o)
2o s ol 53 Gy Sl 3 pgziny o e SO il ol
Ly gy lomial] dyles 31518 dyylonadl deDall LG

G (3 Blal 2w sSy (1) bl mleny 0] 31517 2 ) 2Dl 2oy Lin o s
(2) Sl iy Wl
Sl Liles 8151 &) LS /1

S g b el iy OF 4K 5] (OBl ol leald BN Ralead) Byl 2Nl A5
lgzadd ) cnme ih @ o S ipld Wdle U] i UMe] At o e S il iy
Olasgdn L& (OOY! ) dlealy Dl (e ade aiai Ofy i OF ot (Lo Ml b o
csledd) 5 OOeYU Blazw¥1 Ogly 2de oL jpaass OF K6 Y @l 8 3y S Olas s

TR 5 axs g 2l g L BLEY) Op el LA 5> Y,

65 Lo gl ol il Ol Dlde —

2 _E. John Krumholtz, The United States customs service’s approach to the granny market
:does it infringe on the purposes of trademark protection, journal of comparative business and
capital market law( journal of international law ), university of Pennsylvania, volume 8, issue
1, 1986, p 103.

’ _Naim Sabik, op.cit, p 45.
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. Ibid, p 45.
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-« The advertising function relates to one of the most important theories justifying
trademarks: the Social-Planning theory. According to this theory, trademark systems should
be formulated in order to achieve a just and attractive culture, a culture which seeks to do
justice to the trademark owner and to other traders and competitors stressing the cultural and
expressive rights of the public in trademarks ». Mohamed Amin Nacer, op.cit, p 102.
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’ —Organisation Mondiale de la Propriété Intellectuelle (O.M.P.1), Le rdle des margues dans la

commercialisation des produits, revue de ’OMPI, n°2, 2002, p 10. Disponible sur le site :
www.wipo.int/export/sites/www/wipo-magazine/fr/. La date de visite 02/06/2019.
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! _Organisation Mondiale de la Propriété Intellectuelle (O.M.P.1), Le role des marques dans la
commercialisation des produits, op.cit, p 10.
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’ —Organisation Mondiale de la Propriété Intellectuelle (O.M.P.1), Le role des marques dans la
commercialisation des produits, op.cit, p 10.
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" _The International Bureau of the World Intellectual Property Organisation (WIPO), The
protection of industrial property rights, wipo national seminar on intellectual property, op.cit,
p11.
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2. Xuan- Thao Nguyen, The world’s trademark powerhouse: a critique of china’s new

trademark law, Seattle university law review, school of law, Seattle university, vol 40, issue 3,
2017, pp 922, 923.

i1y B td) i) e S e s o Ul LIS (3 53,2 Led Sldy Begge i o] Byland) 231 O
Gmase )l Olpdadly ool @l LS by coadlall odd wlally a85 ol il Ogd oy cpd) (pSlgnal)
b ol wge dlaas Maoes Sl LWL A 2l ol Lume 1)lE BaMe 502 nSgrnel)
122 o el

64 Lo gl ol il Ol Dlde

*~ Nicola Bottero, Andrea Mangani, Marco Ricolfi, The extended protection of « strong »

trademarks, Marquette intellectual property law review, law school, Marquette university,
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volume 11, issue 2, 2007, pp 274, 276. «Economists generally agree on the fact that
trademark protection creates an incentive for the production of quality goods. However, this
function is presented by economists in two different versions. Some authors claim that
trademark protection induces firms to offer goods with a precisely defined and constant
quality. For others, trademark protection makes firms produce high quality goods, and the
aggregate effect is to increase the average quality of goods throughout the whole market. The
adoption of the latter approach may be crucial to providing a rationale for the extended
protection of “strong” and famous trademarks. Take, for instance, the primary finding of
Landes and Posner: the higher the quality of products, the greater the incentive to invest in
order to create a “strong” trademark ». 1bid, p 274. «the existence of trademark protection
does not necessarily imply the production of high quality products. In other words, it is
difficult to claim that there exists a direct and positive correlation between trademark
protection and high quality products, while there is a general consensus that trademark
protection induces firms to maintain the quality of their goods and services constantly.
However, the relationship between trademark protection and high quality could still be
indirect . Ibid, p 276.

L. ph, Léger, concl. dans Paffaire praktiker Bau présentées le 13 janvier 2005 (pt90). Indiqué
dans Jéréme Passa, op.cit, p 54.

74



laa &y yaag :\.\Jl.;m At :\:\A\.A :éAM\ Jadl)

Jell e dylmd) Ml u ks 46T —1
Ol Oleol ol Y Ognilially Ogmndls caly 6 3 LotV ligrs o dladl dn

iy g il Colo Bod led (3505 pUad Lgd 9oy Vo ciols diay dylndl 2dlally
iadl) 3, o 3 GAS s b L oY) jlama V) i Y Jed) el cieg el adL
RACIRVI RN S R PTYRUW- of B 0\5&;\1« Foreign Knowhow » .Y

(il § 5y dejluie ypaar 313jly Ml Boed) 38 alid) sl (3 Y1 Sl b
deedh odd o) Ub) glal Ofg slidl) el (3 eSS ST gl SUUAM i) pomzie OF ) 15
ke oy 2 S A S Baad oY) SIU O 2yl oW aldl Lallas 0555 5L
Pl B o Lagd

koY) Al e L ambsie L danall ald) B35 Jampw Lol (3 i) Ll OF Ly
OGS i) el ok gn limg Leb danall abodl sds pial o8 OB (3 ot igd
Sy caisnin 0555 sV OT V) s molin ot a il aelis OF o2y 5 ¢ ol ool
& JUbYI Izl oz Ul slaall sndl 093 9 30 b s B9l e LI 3 (ks
3L Sl Y el SIS 5l st g Jadl etdids OF 6 o o8 oaly ¢ il
25 sl lyas 00 & W) s il Osniay Y Ogullilly ey b g s Ly Ggd

3“ %
. d.cjf.«.a

'~ OECD (Organisation for Economic Co-operation and Development), Report of the

economic impact of counterfeiting, op.cit, p 22.

2. Miroslav Cerrny, Martin Bali —Jencik, Katerina Fukova, La protection de la propriété
intellectuelle vue par SKODA, OMPI Magazine, n°6, 2015, p 2. Disponible sur le site:
WWW.Wipo.int/wipo-magazine . Vue a la date : 21/03/2019.

5. OECD (Organisation for Economic Co-operation and Development),Report of the
economic impact of counterfeiting, op.cit, pp 22, 23.
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—Catherine Jewell, Développer I’image de marque des parfums d’orient : a la découverte

d’Amouage, OMPI Magazine, n°5, 2016, p 4. Disponible sur le site :
www. wipo.int/wipo-magazine. VVue a la date : 25/03/2019.
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- OECD (Organisation for Economic Co-operation and Development), Report of the
economic impact of counterfeiting, op.cit, p 22. « Ces activités illégales menées dans tous les
secteurs, y compris 1’industrie automobile, sont synonymes de manque a gagner. Elles
peuvent porter gravement préjudice a la réputation et a I’image de marque d’une société et se
traduire par des pertes d’emplois. Les produits contrefaisants constituent également une
sérieuse menace pour la sécurité publique. Contrairement aux produits licites, les imitations
de mauvaise qualité ne sont pas soumises a des normes de sécurité ou a des tests
rigoureux. Pour se prémunir contre l’infiltration de ces marchandises illicites dans ses
chaines d’approvisionnement officielles, SKODA AUTO continue de collaborer avec des
entités spécialisées dans ’application des droits de propriété intellectuelle. Notre programme
de protection des marques s’articule autour de trois piliers : la coopération avec les
enquéteurs, la coopération avec les autorités douaniéres et la surveillance de I’Internet ».
Miroslav Cerny, Martin Bali-Jencik, Katerina Fukova, op.cit, p 2.
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2—OECD(Organisation for Economic Co-operation and Development), Report of the
economic impact of counterfeiting, op.cit, p 22.
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’~ Xuan- Thao Nguyen, op.cit, p 910. « When consumers select a product or service to

purchase based on the trademark, they have confidence in the purchase and believe that it will

meet their expectations. Public trust in the trademark is paramount for the trademark owner to

cultivate customer loyalty and building a long-lasting goodwill. By trusting the trademarks,

the consuming public engages in daily purchases without conducting extensive research prior
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to making purchase decisions. Essentially, the prominent role of trademarks is to inform the
consumer and to reduce search cost. Therefore, trademark law must protect the consumer, as
consumers have trusted trademarks as shortcuts in purchasing decisions and have relied on
them to distinguish different sources of competing products. The reduction in search costs
helps consumers select products or services that fit their desires or circumstances », Ibid, pp
909, 911.

L. Nicola Bottero, Andrea Mangani, Marco Ricolfi, op.cit, p 267.
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*~ Mohammad Amin Naser, op.cit, p 102. « For example, it is obvious that all the COCA-

COLA sold in the world does not originate from Atlanta in the U.S. Rather, the Coca-Cola

Company enters into licence agreements with others to produce under its trademark. In this

way, the informative function provides consumers with information that the production of
81
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Coca-Cola in a certain country lies within the sponsorship and affiliation of a certain origin
and source », lbid, p 103.
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> Khadijah Mohamed, op.cit, pp 231, 232. « The Role of Border Measures in Combating

Counterfeiting Activities: The ongoing challenge posed by counterfeiters, as discussed above,
demands that customs authorities respond accordingly . In this regard, the customs®
traditional roles (focusing on the control of goods for revenue collection, industry assistance,
and community protection) have widened to include inter alia the facilitation of legitimate
trade and the enforcement of IP laws at the borders . It is argued that defence at entry points is
crucial to stop counterfeit goods from leaving or entering the target markets, because such
restriction is more effective than apprehending them once they are circulating within these
markets . Although there may be issues as to which is the correct law to apply in assessing the
status of products, BM are believed to be a more efficient approach which could offer
expeditious remedies at a lower cost compared to cases being brought in judicial proceedings.
The importance of the role of customs in obstructing the international movement of
counterfeit goods at the borders can be seen in the worldwide seizure statistics, where existing
data show that they are responsible for the majority of all seizures made globally » Ibid, p
199.
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